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IS A WITNESS’ EXPRESSION THAT HE 
WAS “CAREFUL” GROUND FOR RE- 
VERSAL? 


Without discussing the question of harm- 
less error, is it a ground for reversal of a 
judgment that the defendant was permit- 
ted to say that in driving his automobile 
over a crowded thoroughfare he “was very 
careful?” The Supreme Court of Ala- 
bama has held that it is and overturned 
a verdict for the defendant in the recent 
case of Houston v. Elrod, 81 So. Rep. 831. 


In this case the witness, in answer to a 
question as to the manner of handling his 
machine at the time of the accident, said: 
“IT wanted to let the people get out of 
the way, and I was very careful.” He 
went on to explain just exactly what he 
did and how he operated the car so that 
along with his “unauthorized inference” 
were the facts on which it was based. It 
is difficult to see how the function of the 
jury to draw their own conclusions from 
the facts was seriously impaired or re- 
stricted. 

Of course every lawyer is familiar with 
the rule that evidence shall be objective and 
not inferential ; that it is the province of the 
jury to draw inferences and of witnesses 
to state facts. ‘This rule is as old as the 
Year Books where it is laid down that a 
witness must be oyant and voyant. He 
must tell only what he sees and hears. He 
is to bea phonograph and a camera, but 
nothing else. His duty is purely mechan- 
ical. As a matter of fact, however ideal 
the rule weuld be, it is practically and 
psychologically impossible. Men are rea- 
soning animals and a perception so quickly 
and naturally becomes a conception that 





the ordinary man has difficulty separating 
his inferences from the simple impressions 
made upon the sensory nerves. 


When a witness in the excitement of a 
trial describes his conduct as “careful” he 
has no idea of determining any ultimate 
facts referred to the jury. He is in fact 
describing his conduct, his actions, in terms 
of his own thinking. As a general rule, he 
is not attempting in his own mind to ex- 
press a legal conclusion but is trying the 
best he can to visualize the nature of his 
actions for which he has no better term of 
description. If a golf player who gets a bad 
break, should declare “I don’t know what 
was the matter with that shot; I played it 
very carefully,” he is not understood as at- 
tempting to foreclose the hearer’s judgment 
on the shot; he merely indicates that he 
gave the play close attention, that he kept 
his eye on the ball, that he “followed 
through,” and in other respects played the 
shot in good form. It is difficult for him to 
objectify all the impressions on his mind 
which have raised the inference in his mind 
that he was “careful,” but the inference was 
natural and the hearer who is familiar with 
the character of the inference drawn invol- 
untarily reverses the process and pictures 
objectively, to the extent of his experiences, 
the actual transaction. 


Mr. Chamberlayne in his great work on 
Evidence divides the objectionable element 
of “reasoning by witnesses” into three 
classes—Inference, Conclusion and Judg- 
It is clear that pure, conscious 


‘ 


ment. 
mental processes which result in ‘“conclu- 
sions” and “judgments’’ are easily distin- 
guishable from intuitive inferences. In the 
latter case the witness has no intention to 
pass judgment on his conduct, while in the 
other two cases he has, and for that reason 
the “conclusions” of a witness should be 
excluded. In speaking of the rule which 
insists upon the entire elimination of in- 
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ference, Mr. Chamberlayne says (Vol. 3, p. 
2,407): “If this rule is insisted upon no 
one could testify. The statement of the 
simplest fact embodies an element of infer- 
ence. The most instant intuitive recogni- 
tion of a familiar object necessarily con- 
notes an act of reasoning. In fact the ad- 
monition customarily given to a witness by 
counsel or from the bench, to tell what he 
saw, not what he thinks he saw, repre- 
sents a feat practically impossible of ac- 
complishment.” 


The great number of exceptions which 
have been made to the rule that a witness 
shall not state his conclusions are really 
not conclusions in the strict sense of that 
term. They are not based on conscious syl- 
logistic reasoning but are unconscious intui- 
tive inferences which by the common ex- 
perience of men are accepted not as conclu- 
sions but as attempts at description or visu- 
alization of actual facts. If I say that 
James looked sick, the court will admit the 
testimony although it is clearly an infer- 
ence. Bailey v. Centerville, 108 lowa 20; 
O’Neil v. Hauscom, 175 Mass. 313. If a 
witness declares a certain person was “real 
nice looking” the evidence is accepted. 
Childs v. Muckler, 105 Iowa 279. So the 
witness may say that the weather was 
“cold,” that a person was “nervous,” that 
an old man acted very “childishly,” or that 
a person was “very angry,” or “appeared 
disgusted.” Jones on Evidence (Pocket 
Ed.), p. 451, where many _in- 
stances are given. ‘The author’s ex- 
planation for all these exceptions is 
that “it is impossible for a witness to 


note, 


detail all the pertinent facts in such a man- 
ner as to enable the jury to form a conclu- 
sion without the opinion of the witness.” 
The best illustration of an intuitive infer- 
ence, which is necessarily accepted by the 
courts without requiring a statement of the 
elements of sense impression on which it 
it based, is the subject of identity. The 





witness says that he recognized Jones on 
the street. He would probably have a dif- 
ficult time in trying to “visualize” the 
mental pictures by a comparison of which 
he at at once “recognizes” another man. 


We believe the real line of distinction is 
between intuitive unconscious inferences, 
made use of by common consent and ex- 
perience to “describe” one’s actions and 
conscious reasoning or conclusions by which 
one attempts not to describe but to ex- 
plain or justify an act. In the former 
case the evidence should be admissible. 
It cannot have any effect upon the mem- 
bers of the jury who, according to common 
experience, would accept such inference as 
a term of description. Even the Alabama 
court has held that a witness’ statement 
that he “looked carefully” was not objec- 
tionable.. Southern Ry. Co. v. Stollen- 
werck, 166 Ala. 556. We do not think 
the statement of the witness in the principal 
case that he “was careful” in driving 
through a crowded street can be distin- 
guished psychologically from the unobjec- 
tionable statement that he “looked care- 
fully.” They are both intuitive inferences 
intended to describe conduct and not the 
result of conscious reasoning in attempting 
to pass judgment on one’s own conduct, or 
on the facts of the case. 


The Supreme Court of Iowa has prob- 
ably been more careful and more scientific 
in applying the rule excluding the conclu- 
sions of a witness and the admonition of 
that court in the case of Moyers v. Fog- 
arty, 119 N. W. 159, that “the rule ex- 
cluding mere conclusions should not be car- 
ried to an extreme, since every statement 
of fact is, in a sense, a conclusion from the 
witness’ impressions,” should be more care- 
fully heeded. The law should be as 
accurate as science permits in making dis- 
tinctions; an illogical and _ unscientific 
application of a rule is surely indicative of 
a lack of a broad intellectual grasp of the 
subject. 
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NOTES OF IMPORTANT DECISIONS. 





LIABILITY OF PETIT JUROR FOR CRIM- 
INAL CONTEMPT FOR CONCEALING HIS 
ACQUAINTANCE WITH DEFENDANT.—An 
astounding principle that a juryman can be 
imprisoned for contempt for failing to disclose 
his acquaintance with defendant was announced 
a few weeks ago by the Appellate Division of 
the Supreme Court of New York. In the Matter 
of Thomas B. Nunns, 61 N. Y. L. J. 1531. 


There have been cases where jurors were 
fined at the common law, especially under the 
Stuart Kings, Hawkins’ Pleas of the Crown, 
Chap. 72, Sec. 5, but we do not know of any 
very recent cases where such action has been 
taken either in England or in America. In 
this case the relator, on examination as a juror, 
stated to the District Attorney that he did not 
know the defendants or either of them, who 
were charged with running a disorderly resort. 
He also declared that he knew nothing of their 
resort and had not been there. When the case 
was submitted to the jury the relator contended 
with his fellow jurors in the jury room that 
defendants ought not to be convicted of run- 
ning a disorderly resort, because to his knowl- 
edge their place was all right; that he had 
known defendants for years and had been to 
their place many times with his wife, and that 
the place was respectable. The defendants were 
acquitted. On information furnished the Dis- 
trict Attorney, however, the relator was sum- 
moned before the court to show cause why he 
should not be punished for contempt for con- 
cealing the fact of his acquaintance with de- 
fendants on his examination as a juror. The 
trial court fined the relator $150, or in the 
alternative, 30 days in the county jail. The 
Appellate Division was divided three to two, 
the majority sustaining the decision of the 
court that relators ’concealment of his acquaint- 
ance with defendants was a deliberate attempt 
to impede the administration of justice. 


Without discussing whether the action of the 
juror ought, in fact, to amount to a contempt 
of court, the greatest objection to the court’s 
decision, to our mind, is that if that is the law, 
the confidence of the jury room, which has 
heretofore been very carefully guarded by the 
decisions of the courts, will be undermined, if 
not destroyed. The court, in the principle case, 
however, overcomes this obstacle by the fol- 
lowing argument: 


“One of my brethren contends that the wit- 
nesses called were incompetent because they 





had been jurors in the case in which the relator 
had demeaned himself as a contemnor. My 
answer is that there is no rule or principle of 
evidence, case made or statutory, that sustains 
the dissentient, and that both persuasive au- 
thority and reason made these persons compe- 
tent witnesses in this proceeding. Examination 
of all the cases cited by my brother, and, I 
venture to assert, all others in this state, and, 
indeed, outside of it where the rule of exclusion 
has been applied, will show procedure of attack 
upon the verdict, and that the witnesses or 
affiants were excluded not because they were or 
had been jurors, but because they could not be 
heard to impeach their verdict. The text 
writers are cited where they are in considera- 
tion of the like condition. If so, then the cases 
cited are not precedents nor authorities in the 
case at bar, for the reason that the verdict had 
been rendered before these proceedings were 
begun. Such verdict in this state was a final- 
ity, for it was one of acquittal in a criminal 
case, and hence these proceedings were not and 
could not be directed against the verdict. The 
verdict was not involved—not even a feature in 
the proceedings. The conduct of the relator 
bore no relation to the verdict rendered; it 
could have occurred. in every detail whether 
the verdict was one of acquittal or of convic- 
tion, or if the jury had disagreed. The relator 
was not brought to book because of his verdict, 
or because of his part in the rendition of it.” 


The further question of whether the conduct 
of the relator amounted to a contempt is dis- 
cussed at great length. The argument is made 
that the juror deliberately misrepresented his 
acquaintance with defendants for the purpose 
of getting on the jury in order to influence the 
other jurors in defendants’ favor. On this 
point the court said: 


“Indifference is an element of a jury (Capital 
Traction Co. v. Hof, 174 U. S., at 15). Our 
statute prescribes it (sec. 387, Code Crim. Pro.). 
To that end is the right of challenge, and with 
it the right of examination. In the case whence 
this proceeding arose the counsel in charge of 
the prosecution declared to the relator, after 
he was drawn as a juror, that the People de- 
sired an indifferent jury (as was their right), 
which was sought in a jury of those who did 
not know the defendants or their place then 
charged as disorderly. Thus the officer charged 
by law in the first instance to see that a jury 
was satisfactory to the People had informed 
the relator of an objectionable feature as far 
as the People were concerned in any man pro- 
posed as juryman in that case. If the relator 
did know the defendants and their place, he 
had fair notice that he was objectionable from 
the viewpoint of the People. He was chargeable 
with notice that his avowal of such knowledge 
might prompt further questions aimed towards 
bias, or subject him to a challenge peremptory; 
on the other hand, his disclaimer of such knowl- 
edge would naturally satisfy his examiner as to 
any objection founded upon that knowledge. If 
the relator appeared as of the first twelve per- 
sons approved as indifferent, he must be sworn 
(sec. 387 of the Code of Criminal Procedure). 
This falsehood of the relator represented him 
as an indifferent juror, so far as a test applied 
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by the People was concerned. And so far this 
falsehood tended to impede or to frustrate the 
administration of justice, to violate the rights 
of the People, as represented in their legal tri- 
bunal, that was to be constituted by a judge 
and twelve indifferent jurymen. This falsehood 
was uttered during the sitting of the court and 
in its immediate view or presence. And I 
think that such behavior was within the stat- 
utory words ‘tending * * * to impair the respect 
due to its authority.’” 





SPECIFIC PERFORMANCE WILL NOT BE 
GRANTED WHERE PLAINTIFF’S DELAY 
HAS CHANGED DEFENDANT’S POSITION. 
—It is well known that the doctrine of laches 
is not applied in equity like the Statute of Lim- 
itations in law. Time is not the only element 
of the defense of laches. Indeed, delay in 
bringing suit may be greater than that allowed 
under the Statute, and still the defense will 
be disallowed; on the other hand, the delay 
may be one only or two months and yet the 
defense sustained. The question is always, has 
the defendant’s position been changed or in- 
jured by the delay? This point is well illus- 
trated by the recent case of Merrill v. Rocky 
Mountain Cattle Co., 181 Pac. 764, 


This is one of new oil land controversies now 
becoming so frequent in the western oil fields. 
Men who speculate in “wild cat’ oil leases get 
options to lease and buy and when the owner 
refuses to complete the deal, instead of filing 
suit for immediate specific performance and 
being compelled at once to pay the rental or the 
purchase price, hold off until a “test well” has 
proven the property to be valuable. This was 
the issue in the present case and the court 
held that the owner of the land would not be 
required to comply with his contract to sell the 
land where the purchaser delayed his suit for 
specific performance until after a well had been 
drilled on the property, disclosing its value. 
On this point the court said: 


“Thus, with knowledge of the facts the plain- 
tiffs waited before asserting their right here 
claimed until the value of the land for oil pur- 
poses had been demonstrated by the defendant 
Phelps through his lease to said operating com- 
pany, allowing their decision to insist upon 
what they now claim as their right to depend 
upon the success or failure of the drilling oper- 
ations carried on at the expense of others. 
We think that a very prompt assertion of their 
alleged right was necessary to justify the exer- 
cise of equity jurisdiction for the enforcement 
thereof. With respect to the time intervening 
before suit was brought, as affecting the ques- 
tion of laches, it is apparent that the situation 
would not be materially different if there had 
been a much longer delay. The changed condi- 
tions causing the increase in value had already 





occurred, and while the plaintiffs remained in- 
active, so far as this record discloses.” 


Attorneys must be careful to bear in mind 
that under the doctrine of laches “diligence” 
is measured in some cases by months rather 
than by years. Patterson v. Hewitt, 195 U. S. 
309. In the case last cited, Justice Browne 
makes clear this very important distinction 
and we take the following quotation therefrom: 


“The Statute of Limitations consorts with 
the rigid principles of the common law, but is 
ill adapted to the flexible remedies of a court 
of equity. The statute frequently works great 
practical injustice—the doctrine of laches 
never. True, lapse of time is one of the chief 
ingredients, but there are others of almost 
equal importance. Change in the value of the 
property between the time the cause of action 
arose and the time when the bill was filed; com- 
plainant’s knowledge or ignorance of the facts 
constituting the cause of action, as well as his 
diligence in availing himself of the means of 
knowledge within his control—are all material 
to be considered upon the question whether the 
suit was brought without unreasonable delay.” 








MODERN VIEWS ON AMENDING 
THE CONSTITUTION. 


It is frequently asserted that the Fed- 
eral prohibition amendment is unconsti- 
tutional for various reasons, and particu- 
larly, that two-thirds of a quorum yoted 
for it when proposed by Congress, but 
less than two-thirds of the entire mem- 
bership. As the Supreme Court has 
passed on that point repeatedly, and es- 
pecially in Missouri Pac. Ry. Co. v. Kan- 
sas, decided January 7, 1919, where two- 
thirds of a quorum vote was held to be 
sufficient, there is no merit in this conten- 
tion. 

One is reminded of the contribution by 
Mr. Everett P. Wheeler in 88 Cent. Law 
Journal, 45, where he makes the novel 
point, “that the amendment is revolution- 
ary” and void because it deprives the 
states of the right of self-government pro 
tanto. It is axiomatic, however, that if 
three-fourths of the states consent to be 
deprived of local self-government and 
adopt an amendment to that effect, the 
Constitution would certainly be amended, 
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and all the states would be bound by the 
Constitution as amended, although local 
self-government would be eliminated 
thereby. In Cooley on Const. Lim. 39 
(6th Ed.) we find this: “The theory of 
our political system is that the ultimate 
sovereignty is in the people, from whom 
springs all legitimate authority.” In that 
respect the French were right in referring 
to le peuple-roi (the King-people) at the 
time of the Republic in 1848. An advo- 
cate then before the high court of judi- 
ciary at Versailles used this remarkable ex- 


pression: “The people never violate the 
Constitution,” implying thereby that a Con- 


stitution must yield to the citizens as a na- 
tion if they determine to amend or abolish 
the Constitution. 


Mr. Wheeler’s suggestion is closely anal- 
ogous to the logic of a local politician who 
was elected to the legislature of Washing- 
ton Territory in 1886 during a populistic 
uprising. He consulted the writer with a 
view to preparing bills to prevent monop- 
olies, by confiscating the property of cor- 
porations ; and to regulate by law that no 
man should possess more than one million 
dollars; and, that the Government .should, 
without any court proceedings, have the 
right to take any property or money in ex- 
cess of the limit. When this ambitious 
Solon was told that his schemes for the 
benefit of humanity must fail because they 
were in conflict with organic law, and there- 
fore unconstitutional and void, he retorted 
wittily: “You may be right, but there is 
one point you lawyers have overlooked, and 
that is that the Constitution itself may be 
unconstitutional.” 


Absurd as these proposals seemed then, 
considering the various reasons now urged 
against the constitutionality of the prohibi- 
tion amendment; that the property of cor- 
porations has been actually taken over by 
the national authorities without compensa- 
tion, and the further fact that the Govern- 
ment takes $703,030.00 as a tax out of a 
million dollar net income, one is forced to 





admit that this local politician was wise be- 
yond his day and generation, seeing fully 
thirty years ahead of his time. 


One who was brought up in the old 
school of constitutional lore, when Senator 
Matthew H. Carpenter, the greatest con- 
stitutional lawyer of his day, asked whether 
there was any person in the Senate who 
could “point out what clause of the Con- 
stitution afforded power to establish a De- 
partment of Agriculture and Commerce,” 
can hardly reconcile himself to modern 
constitutional views and fads. 


The woman suffrage amendment is taken 
up hastily for adoption, and soon will be 
law. Legislatures seem to vie with one 
another to ratify the amendment; gover- 
nors are importuned to call special sessions 
of legislatures to hasten such ratification. 
In California, members of the legislature 
are urged to waive their compensation that 
a special session may be called without ex- 
pense to the state, which is all in keeping 
with present day rush act legislation. No 
doubt an amendment will soon be proposed 
to prohibit the manufacture, sale and use 
of tobacco, and it is not beyond reasonable 
expectation that it will be adopted ; for Con- 
stitutional amending is now an established 
vocation ; and as there is quite a large num- 
ber of people who are willing to engraft 
upon our fundamental law any hobby or 
peculiar notion as long as popular support 
can be had, until the folly of frequent and 
hysterical amendment shall become appar- 
ent, and an opposite current shall set in, 
we may expect that all sorts of propositions 
of an experimental, socialistic or whimsical 
nature may be urged and even adopted. 


In North Dakota, experiments are being 
made by the people that will have a far- 
reaching effect, especially if successful. As 
the state is almost entirely a farming com- 
munity and farm products have been 
shipped through elevator companies to the 
large cities for manufacture and distri- 
bution, complaints were loud and frequent 
that the farmer was unjustly treated and 
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deprived of a large part of the profits aris- 
ing from his toil, that should of right be 
his. Through constitutional amendments 
and legislative acts and a referendum held 
on June 26, 1919, the state is now about 
to proceed to erect grain elevators, estab- 
lish banks, construct and operate mills and 
packing houses, and for that purpose will 
raise funds by general taxation. 


Recently taxpayers brought an action in 
the Federal Court at Fargo to enjoin the 
state officers from carrying out this pro- 
gram of “state industrialism,” because it 
was violative of the Fourteenth Amend- 
ment. ‘The hearing was had before Judge 
Charles F. Amidon, a highly capable and 
fair-minded judge; one who is up-to-date, 
not only as to legal problems, but also as to 
economic questions of the times. He de- 
nied the application. His decision is 
unique and highly interesting as showing 
the modern trend of thought on the proper 
functions of the state in industrial lines. 
Among other things, he says: “The line 
of legislative power has been steadily ad- 
vanced as society has come to believe in- 
creasingly that its welfare can best be pro- 
moted by public as distinguished from pri- 
vate ownership of certain business enter- 
prises. The text writers solemnly inform 
us that cities cannot be authorized to estab- 
lish publicly owned coal and wood yards 
because that would be using the taxing pow- 
er for a private purpose. The next edi- 
tion of these works will strike out this lan- 
guage and inform us that such yards are 
permissible because they are for a public 
purpose and are publicly owned, citing 
Jones v. Portland.1. Thus a “can” suc- 
ceeds a “can’t” in this field of law so rap- 
idly that one can hardly tell which word he 
is looking at.” A score of years ago this 
would have been condemned as constitu- 
tional heresy, all of which demonstrates that 
the Constitution exists for the benefit of 


(1) 245 U. S. 217. 





the people and not the people for the Con- 
stitution. 


Radical as the North Dakota experiment 
may seem, this legislation is excusable be- 
cause it is for the alleged purpose of reliev- 
ing a situation that is considered inimical to 
the farmers’ interest. Much more drastic 
laws exist in Great Britain favoring the 
laboring classes. Parliament, not being 
subject to constitutional limitations, has 
enacted laws that would clearly conflict with 
our Constitution, and in some cases are so 
extreme as to be subversive of natural 
rights. Asan illustration, take the Trade 
Disputes Act of 1906, Sect. 4, where it is 
provided: “An action against a _ trade 
union in respect of any tortious act alleged 
to have been committed by or on behalf 
of the trade union shall not be entertained 
by any court.” In all other sections of the 
act where immunity for tortious acts is 
given, the wrongful acts are not actionable 
if done in contemplation or furtherance of 
a trade dispute. It was argued in Vacher 
v. London Society of Compositors,” that the 
words last quoted should be read into said 
Sect. 4 by construction, but a majority of 
the Court of Appeal refused to do this; 
Lord Justice Farwell dissented, saying, if 
these words were not read into the act “a 
Trade Union would have license to commit 
torts with impunity, and to inflict losses and 
misery on all or any of his Majesty’s 
subjects as long as they please, without re- 
sponsibility.” On appeal to the House of 
Lords it was urged that Parliament could 
not have intended anything which was so 
clearly contrary to public policy, but the 
decision was upheld. Lord Chancellor Hal- 
dane said that he did not propose to specu- 
late concerning the motive of Parliament. 


Not many years ago statesmen and jurists 
commented on the “insurmountable barri- 
” placed in the Constitution against 


ers 
amendment.* After the Fourteenth and 


(2) 3 K. B. 547 (1912). 
(3) Common Sense in Law, page 143. 
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Fifteenth Amendments were adopted there 
was a long lull, and it was taken for granted 
that the Constitution was almost unamend- 
able, except as a result of some great event 
like the Civil War, bringing about a radical 
change of conditions. Soon we shall see it 
amended out of symmetry and beyond rec- 
ognition if we continue to write regulations 
pertaining to personal habits, local affairs 
and sumptuary laws into our charter. 


It may be that these things are for the 
best; for the basic theory is that the peo- 
ple rule and whatsoever the majority desire 
is right and, sanctified as vox Dei. We 
may, therefore, witness some startling 
amendments to our organic law. Proper- 
ty rights are now protected and deemed sa- 
cred, but views have so materially changed 
as to the relation of the state towards prop- 
erty and private ownership, that the protec- 
tion afforded by the Constitution against 
private property being taken without due 
process of law may also be impaired or 
swept away. 


No doubt, ultimately, the good sense of 
the American people will assert itself and 
prevail. In all probability a national con- 
stitutional convention will sometime be held 
and the fundamentals of our government 
will be recast in a mould in harmony with 
modern conditions, doctrines and theories, 
and yet preserve a sane attitude towards 
private property and the right of personal 
liberty. 


The courts have recently had before them 
questions pertaining to the method of legis- 
lative approval. As three-fourths of the 
legislatures must ratify a proposed Amend- 
ment to give it vitality, the point has been 
urged that the legislative determination is 
subject to a review by referendum. In the 

‘State of Washington the Supreme Court? 
passed On the right of referendum, holding 


(4) State ex rel Mullin v. Howell, 
May 24, 1919, 7 Wash. Dec. 41. 


decided 








that the people have the final say, whether 
the proposed Amendment shall be ratified. 


This is apparently the first case where the 
question has been judicially determined. 
About the same time the Supreme Court 
of Oregon® decided that the referendum 
did not apply because under the state con- 
stitution the referendum provisions only 
apply to proposed laws and not to resolu- 
tions and memorials, and therefore a joint 
resolution ratifying a Federal Amendment 
could not be referred to the people for ap- 
proval or rejection. The Supreme Court 
of South Dakota recently determined® that 
the referendum applied to an act dividing 
the state into congressional districts. These 
decisions do not appear to conflict with the 
Washington case on principle. Although in 
some states—Colorado and Nebraska, for 
instance—the authorities have refused to 
file referendum petitions since. the Wash- 
ington decision was rendered. As there 
appear to be fourteen states in which the 
right of referendum exists, it is evident, if 
all the ratifying acts are to be held in abey- 
ance in these states, the necessary thirty- 
six states may not be in line for ratification 
for some time. 


Against the referendum it was urged that 
Art. V, U. S. Const., fixed the manner and 
form of ratification by “the legislatures of 
three-fourths of the several states”; that 
this was conclusive and when ratified by 
the legislature the people had no reserve 
power to countermand such legislative act. 
Chief Justice Chadwick, in a characteristic 
learned opinion, upheld the referendum on 
this principle, that “it may be set down as 
a truism that the Congress of the United 
States has no concern of the manner in 
which the people of the several states pass 
upon the proposed Amendment. It is the 
act of ratification or rejection by the legis- 
lative power in a state and not the manner 
of doing that makes for the result to be ac- 


(5) Herbring v. Brown, 180 Pac. 328. 
(6) State v. Polly, 26 S. D. 5. 
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complished.”"* The right of referendum 
was upheld by five of the nine judges. Judge 
Fullerton dissented on the ground that there 
was nothing to refer to the people, because 
the legislative attempt to ratify the amend- 
ment by “Joint Resolution” was void; that 
such ratification should have been by an 
act of the legislature having the dignity of 
a law duly enacted. He argued “that the 
ratification of the proposed amendment is 
the enactment of a law seems to us only 
necessary to be stated to be conceded,” and 
that the governor would have the right to 
veto such act. Three judges dissented be- 
cause according to their view “the manner 
of amending the Federal Constitution is 
fixed by that instrument itself.” 


The majority opinion, irrespective of its 
sound logic, is no doubt in harmony with 
modern views of ratifying the Constitution. 
We have adopted an amendment by which 
United States Senators are directly elected 
by the people, and as an amendment of the 
Federal. Constitution usually involves a 
question of political policy which directly 
affects the individual citizen, he should have 
the opportunity to express his personal 
judgment on any proposed amendment. 
Legislatures do not always reflect the views 
of the majority; no constitutional amend- 
ment should be adopted unless it be sup- 
ported by a clear preponderance of the 
electors. Keeping in mind our American 
theory that the majority rules, it would seem 
entirely proper if the Constitution could not 
be amended except as a majority of the peo- 
ple in each state favor the amendment. Un- 
der the present system, if three-fourths of 
the smaller and less populous states ratify 
the Amendment, less than half of the whole 
population might force a radical change of 
our system of government upon a protest- 
ing majority. 

Frep H. PETERSON. 

Seattle, Wash. 


(7) State ex rel Mullin v. Howell, 7 Wash 
Dec. 49. 





CASE MADE y. OLD BILL OF EX- 
CEPTIONS.* 


Annually the lawyers of America come 
together; they meet in County Conven- 
tions ; they meet in State Conventions ; they 
meet in National Conventions. In every 
instance some brainy man, fitted for the 
purpose and well qualified for the position, 
is chosen for presiding officer, who delivers 
himself of a well prepared address suitable 
to the occasion and then the constructive 
(?) work of the session begins. 


The newspapers of the country have pre- 
viously announced the convention and given 
an outline of the program, and the public 
is in a state of expectancy concerning bene- 
ficial results to follow. Splendid papers are 
read, argued, amended, commented on 
through the press, filed with the secretary, 
being presented to him during the hour of 
adjournment, and then pigeon-holed for- 
ever. 


Reform in appellate procedure is recog- 
nized as a necessity and, on presentation 
of the question to the convention it is vigor- 
ously advocated by some while the con- 
vention is in session, but any such proposed 
changes in appellate procedure that may 
tend to lessen the expense of an appeal and 
produce uniformity among the states will 
be, and is, by the wise (?) ones, eyed 
askance, followed by a shrug of the shoul- 
ders and a knowing wink, as they think 
of their rich clients and their own state 
procedure, with which they are familiar. 
The convention closes with eloquent and 
witty toasts, a fine spread, drinks and 
smokes, and soon thereafter the members 
are found returning to their homes acclaim- 
ing the intellectual feast had, but in a “Let 
well enough alone” frame of mind, so 
“Old Bill of Exceptions” —like the 
historical political remains undis- 
turbed and still regarded as a pretty good 


boss, 


*This article does not pretend to be a treatise 
but a mere suggestion to provoke thought and 
discussion of an important subject. 


No. 11. 
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fellow after all, and appellate procedure 
continues along old, familiar unprogressive, 
expensive lines. Cannot this be remedied? 
Cannot the Bar be induced to unite on an 
appellate procedure system less cumber- 
some, less expensive, more certain, more 
direct? Has not “Old Bill of Exceptions” 
served his day and usefulness ? 

Cf course, present conditions, and meth- 
ods are fine for the book-makers. Think 
of the numerous and conflicting decisions 
on the question of appeals taken in the vari- 
ous states, and the cost attendant there- 
with, and all due to a lack of uniformity in 
appellate procedure. It makes one’s blood 
run cold to think of it. I am going to 
suggest a change and one to which all law- 
yers could easily adapt themselves. 


Case Made.—\in looking over an old 
Kansas statute, by Dassler, for 1885, my 
eye fell upon the subject under discussion— 
“Error in Civil Cases.” 
they were simple, direct, to the point and 
free from complexity. 


I read a few lines; 


Sections 542 to 552, Chapter 80, Article 


.22, page 672—“Error in Civil Cases,” tells 


the story better than I can write it. This 
appellate Act has been adopted by the State 
of Oklahoma, so a good beginning, looking 
to the ultimate overthrow of “Old Bill 
of Exceptions,” been made. Why 
should other states lag? The method of 
appeal is by a case, sometimes called “Case 
Made.” 


has 


Section 544, Chapter 80, Article 22, page 
672—‘Errors in Civil Cases,” Compiled 
Laws of Kansas, 1885, by Dassler, says: 


“The procedure to obtain such reversal, 
vacation or modification shall be by petition 
to be entitled ‘Petition in Error,’ filed in the 
court having power to make such reversal, 
vacation or modification, setting forth the 
errors complained of.” 


Section 546 on the subject of “Tran- 
script” reads: 

“The plaintiff in error shall file with his 
petition a transcript of the proceedings, con- 
taining the final judgment or order sought 





to be reversed, vacated or modified, or the 
original ‘Case Made’ as hereinafter pro- 
vided, or a copy thereof.” 


Section 546-A reads: 


“In all actions hereafter instituted by 
Petition in Error in the Supreme Court, 
the plaintiff in error shall attach to, and 
file with, the Petition in Error, the original 
Case Made, filed in the court below, or a 
certified transcript of the record of the 
court, * **-’ 

Section 547: 

“Or a case can be made containing a 
statement of so much of the proceedings 
and evidence as may be necessary to pre-’ 
sent the errors complained of.” 

Then follows the statutory requirements 
as to time in which to make, and the serv- 
ing of and filing and certification of a case. 


The foregoing conditions are the essen- 
tials of an appeal to the Supreme Court, 
both in Kansas (as the law used to be and 
probably is yet) and in Oklahoma, in both 
civil and criminal matters. There is no 
printed abstract to pay for. There is no 
printed bill of exceptions to pay for and 
to encumber the records and to complicate 
and blind the proceedings; everything is 
contained in the record, that is in the case, 
and all the printing is in the brief. The 
case itself is in typewritten form. The err- 
ors complained of are, and must of neces- 
sity be, pointed out and printed in the brief, 
with pages of record given, so any error 
complained of is readily turned to by the 
reviewing court which has before it a com- 
plete and entire typewritten record of the 
case, and all made up in the lawyer’s office, 
except the extension of the stenographer’s 
notes. 


Let the Bar adopt the “Case Made” 
method and thereby lessen the expense of 
litigation ; shorten and simplify the method 
of appeal and render more certain and com- 
plete the examination of errors made by 
the trial courts that exact justice may re- 
sult. If this were done law reports would 
be fewer in number and soon the decisions 
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of the states could become uniform on ap- 
pellate procedure. Why not a uniform stat- 
ute? 
Under the foregoing statute the * 
Made” 


form: 


Case 
would be in about the following 


STATE of 
County of... 


BE IT REMEMBERED, That on the 


Litigious Quarrelsome filed his complaint 
in the Circuit Court of the State of... 
in and for the County of... , which 


complaint was in words and figures as fol- 
lows: 


(Here would follow a copy of the Com- 
plaint.) 

That thereafter Summons issued; 
thereafter, on the 
Defendant Trouble Maker filed his answer, 
which was in words as follows: 


(Here follows copy of Answer.) 

That thereafter, to-wit, on the... y 
of... Ls Plaintiff filed his 
Demurrer to Defendant’s Answer, which 
Demurrer was in words as follows: 


(Here follows copy of Demurrer.) 

That thereafter, and on the.......day 
OF nececneerneeeny 191.., in open Court, the 
above Demurrer coming on to be heard, and 
after. argument had, and the Court being 
advised in the premises, overruled said De- 
murrer, to which ruling the Plaintiff then 
and there excepted. 

That thereafter, to-wit, on the 

, Plaintiff filed his Re- 

ply to Defendant’s Answer, which was in 
words as follows: 


(Here follows copy of Reply.) 

That thereafter, to-wit, on the........day 
a a having been 
joined, a jury of twelve good and lawful 
men was selected and sworn to try said 
cause; testimony was introduced, taken 
down in shorthand, extended and certified 
by the stenographer as correct, which tes- 
timony, as transcribed, is hereto attached, 
marked “Exhibit A.B.” and made a part 
of this case. 

That thereafter, after argument had, the 
jury returned its verdict for the defendant 
and against the plaintiff, in words and fig- 
ures as follows: 


that 





(Verdict.) 

That thereafter, the Court being advised 
in the premises, rendered judgment on said 
verdict, which judgment was in words and 
figures as follows: 


(Judgment. ) 
That thereafter, to-wit, on the y 
, 191... the Plaintiff filed 
his Motion to Set Aside the Verdict re- 
turned and Judgment rendered, which Mo- 
tion was as follows: 


(Here a copy of the Motion.) 

That thereafter, to-wit, on the 
OF ceceresnncsnerevee-ery 191... in open Court, the 
above Motion coming on to be heard and 
after argument had, and the Court being 
advised in the premises, overruled the same, 
to which ruling the plaintiff then and there 
excepted, and then in open Court gave no- 
tice of his intention to appeal, and request- 
ed the Court to fix the time in which Plain- 
tiff could have in which to make and serve 
his Case on the Defendant, and the Court 
being advised fixed the period of ninety 
days from date of overruling the Motion 
for a New Trial, and gave the Defendant 
ten days in which to suggest amendments, 
the Case to be settled on five days’ written 
notice from one to the other, Stay Bond to 
be given in the sum of $....00.... 


The foregoing, when certified to as true 
and correct, and covering all the pleadings, 
motions, evidence, rulings and exceptions, 
would constitute a “Case Made” and this, 
as an exhibit, attached to the petition in 
error, would be filed in the Supreme Court. 


With a well prepared ‘brief there would 
be no difficulty for the court to find all the 
errors, if any, connected therewith. 


Under this system Oklahoma and Kansas 
are to be congratulated on their appellate 
procedure acts. 


I trust the American Bar Association, 
and the various state and county associates, 
can be prevailed upon to consider this to 
be a most desired change in appellate pro- 
cedure. 
D. C. Lewis. 
Portland, Ore. 





VoL. 89 


CENTRAL LAW JOURNAL 


195 








DAMAGE—MINIMIZING LOSS. 


KENNEDY et al. v. ATCHISON, T. & S. F. 
RY. CO. 


Supreme Court of Kansas. 


181 Pac. 117. 


(Syllabus by the Court.) 


May 10, 1919. 


Where an animal has been killed or rendered 
entirely worthless by such an injury, a recovery 
may sometimes be had in excess of its value 
by reason of money spent in an unsuccessful, 
but reasonable, effort to restore it to useful- 
ness, but this can be true only of expenditures 
made in a just expectation of reducing the car- 
rier’s liability by the amount expended; and 
where the recovery is based upon the valuation 
placed on the animal in the shipping contract, 
the expectation must be that the recoverable 
damages will be reduced below that amount. 


MASON, J. In this case it was held that, 
because the value of three horses shipped by 
rail was stated in the bill of lading to be $150 
each, the shipper was precluded from asserting 
that they were worth more than that in an 
action for damages on account of their being 
injured in transit. In reversing the judgment 
the direction was given “to deduct therefrom 
all that was allowed in excess of $450 on ac- 
count of the injury to the horses.” A differ- 
ence of opinion has arisen between the parties 
as to whether or not certain items of the 
amount recovered are to be regarded as having 
been allowed “on account of the injury to the 
horses” within the meaning of the phrase as 
used in the opinion and mandate. The defend- 
ant has filed a motion, upon which counsel 
have been heard, asking that the language be 
made more definite, so that a further appeal 
may be avoided. The broad question argued 
and determined on the appeal was whether the 
plaintiff's recovery was limited by the value 
stated in the bill of lading; and, having decided 
this in the affirmative, the court overlooked 
the fact that there was room for a difference of 
opinion as to the exact effect the decision 
should have on the various items entering into 
the amount allowed by the trial court—a mat- 
ter which was fairly involved, although it had 
not been specifically discussed. The mandate 
ought not to remain in such form as to give 
occasion for controversy as to its meaning, and 
will be made definite in accordance with the 
defendant’s request. 


The district court awarded 
$4,600 


the plaintiff 
on account of the diminution in the 





value of horses, resulting from their injuries. 
This, of course, should be reduced to $450. An 
allowance of $26.50 was made for injury to 
other property, and is not affected by the re- 
versal. The items over which the present dis- 
pute has arisen are: For freight paid, $33.94; 
for the services of a veterinary, medicine and 
treatment of horses, $48; for the expense of 
caring for the horses for a period of about 
two months following the accident, $237.50. 


1. The court is of the opinion (which the 
writer does not share) that the plaintiff was 
not entitled to any recovery on account of what 
he paid for the transportation, since the service 
was actually performed, although the value of 
two of the animals was found to have been 
entirely destroyed, and that of the third re- 
duced to $100. 


2. The defendant maintains that nothing 
should be allowed on account of the services of 
a veterinary or other treatment of the horses, 
because the fixing of their value at $150 each 
in the shipping contract made that amount 
the absolute limit of the plaintiff's recovery 
by reason of any injury to them. The stipula- 
tion did not in so many words restrict the 
plaintiff's right of recovery to any specific 
sum. It merely stated a value which fixed the 
freight charges, thereby estopping him to 
assert that the horses were worth more than 
$150 each. The question presented therefore 
is this: Can he recover by reason of the injury 
to them more than their full value? The rule 
as commonly formulated seems to preclude 
this, although the usual statement may be 
affected by the fact that a reference to com- 
pensation for loss of the use of the property is 
included. 2 Thompson on*Negligence, § 2211; 
note 5 Ann. Cas. 416, foot of first column. If 
expenditures made in an effort to restore to 
usefulness an injured animal are to be charged 
against the person whose negligence caused the 
injury, on the ground that he has been bene- 
fited by them through a reduction of damages, 
it is obvious that the total recovery should not 
exceed the value of the animal. But, if the 
plaintiff may recover for money spent in an 
honest, but unsuccessful, effort to improve the 
condition of his injured animal, not because 
the defendant actually derives any benefit there- 
from, but because the expenditure was made in 
good faith in hopes of such an effect, then an 
allowance on that account would seem permis- 
sible, even although it resulted in a recovery 
in excess of the full value of the animal. And 
the courts which have directly passed upon 
the question have taken that view, holding 
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that, where death results, the owner may recov- 
er, in addition to the full value of the animal, 
whatever he has expended in a reasonable effort 
to save it. 1 R. C. L. 1195; note 5 Ann. Cas. 
416, second column; Ft. Worth & D. C. Ry. Co. 
v. Jordan (Tex. Civ. App.), 155 S. W. 676. But, 
while such an expenditure, to be chargeable 
against the defendant, need not have actually 
inured to his benefit, it must have been 
incurred in a reasonable effort to accomplish a 
result that would have that effect. Here no 
expenses for the care of any of the injured 
animals can be charged against the defendant 
unless they were made in the reasonable ex- 
pectation, not merely of improving the condi- 
tion of the horse, but of improving it so much 
that the impairment in its value would be less 
than $150, since otherwise the defendant would 
have no concern in the matter. The allowances 
made by the trial court were obviously based 
on the full value of the horses, and cannot be 
permitted to stand in view of the $150 limita- 
tion. It seems improbable that the plaintiff 
would wish to undertake to show that any part 
of the expense of the care of the horses was 
justified by a reasonable belief that the amount 
for which the defendant was liable could there- 
by be reduced below $150 each, but, if he shall 
so desire the opportunity will be offered. The 
judgment will be reduced to $476.50, and, if 
the plaintiff shall so elect, a new trial may be 
had upon the single issue whether he shall 
also recover a further judgment for expendi- 
tures incurred in caring for the horses, under 
the test just laid down. 


BURCH, PORTER, WEST, MARSHALL and 
DAWSON, JJ., concurring. 


MASON, J. (dissenting in part). The gen- 
eral rule is well settled that, where animals are 
killed or property is lost in transit, in an ac- 
tion against the carrier the measure of damage 
is the market value at the point of destination, 
less the freight if it has not been paid; no 
recovery being allowed for freight if it has 
been paid. I understand that the basis of this 
rule is the theory that the amount of the 
freight charged is deemed to enter into the 
valuation at destination, so that, if the owner 
were allowed freight as such, he would recover 
it twice. Merriam, Claims Between Shippers 
and Carriers, §§ 568, 569. Here two of the 
horses were found to have been so injured as 
to become entirely worthless, and the amount 
of the recovery is, not the value of the horses 
at destination, but the agreed value at the 
point of shipment. The plaintiff as to these 
animals gained no benefit from the transporta- 





tion, and, as the freight did not enter into the 
amount he recovered, I think he should be 
reimbursed on account thereof. 

JOHNSTON, C. J., concurs in the partial 
dissent. 


Note—Legitimate Expense in Attempt to Min- 
imize Loss.—The instant case presents a ques- 
tion not very frequently discussed, but whenever 
decided the ruling appears to be along the line 
the instant case adopts. Thus an early case is 
that of Watson y. Lisbon Bridge, 14 Me. 205, 
31 Am. Dec. 49, which shows injury to the horse 
of a traveler from a defect in a toll bridge, from 
which injury the horse died. The court said: 
“The plaintiff is entitled to a fair indemnity for 
his loss. He has lost the value of this horse, and 
also what he expended in endeavoring to cure 
him. The jury having allowed this part of his 
claim, it must be understood, that it was an 
expense prudently incurred in the reasonable ex- 
pectation that it would prove beneficial. It was 
incurred, not to aggravate, but to lessen, the 
amount for which the defendants might be held 
liable. Had it proved successful, they would 
have had the benefit of it. As it turned out 
otherwise, it is but just, in our judgment, that 
they should sustain the loss.” 


This view was taken in Ellis y. Hilton, 78 
Mich. 150, 43 N. W. 1048, 6 L. R. A. 454, 18 Am. 
St. Rep. 438, Sherwood, C. J., concurring in 
result, and Campbell, J., dissenting. The ruling 
was confirmed in Morrison vy. Elec. Light, etc., 
Co., 193 Mich. 614, 160 N. W. 438, the court 
saying: “A party is always entitled to recover 
the legitimate expenses incurred by him in an 
honest endeavor to reduce the damages flowing 
from, or following, a wrongful act,” citing Ellis 
v. Hilton, supra. 


In Peck vy. Chicago Rys. Co., 270 Ill. 34, 110 
N. E. 414, it was said: “Expenses reasonably and 
prudently incurred in good faith in making a 
proper effort to diminish the loss, whether the 
effort is successful or not,” are recoverable. For 
this is cited Ellis v. Hilton, supra, and Atwood 
v. Boston Forwarding Co., 185 Mass. 557, 71 N. 
E. 72. There was dissent by two of the court in 
the Peck case, but it is not stated upon what the 
dissent proceeded, 


In the Atwood case, supra, speaking of expenses 
incurred in attempting to effect a cure of an 
animal fatally injured, it was said: ‘These 
expenses reasonably incurred in making a proper 
effort to diminish the loss are to be paid as well 
when the effort is unavailing as when it is suc- 
cessful. It would be most unjust to impose 
upon an owner the duty of trying to effect a 
cure, if that is what ought to be done, and to 
leave him remediless for expenses so incurred if 
his attempt proves unsuccessful.” There are 
cited to this in addition to the cases noted above 
the following: Board of Comrs. v. Arnett, 116 
Ind. 438, 19 N. E. 299; Gulf C. & S. F. R. Co. v. 
Keith, 74 Tex. 287, 11 S. W. 1117; St. L., I. M. 
& S. R. Co. v. Biggs, 50 Ark. 169, 6 S. W. 724. 

In Keyes v. Ry. Co., 36 Minn. 294, 30 N. W. 
888, it was held there might be recovered rea- 
sonable expense in and about attempting to effect 
a cure, but not so as to make the entire dam- 
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ages exceed the original value of the property. 
This was said in a case where injured horses 
were cured, but the ruling seems not in accord 
with the cases cited above. Its logic would ap- 
pear to eliminate such evidence had the horse 
have been fatally injured. 

In Sullivan y. City of Anderson, 81 S. C. 478, 
62 S. E. 862, it wis said: “It is, of course, a 
condition of the allowance of expenses incurred 
in the effort to minimize the damages by restor- 
ing the property or otherwise that it should be 
prudently and economically incurred.” In So. 
Ry. Co. v. Gilmer, 143 Ala. 490, 39 So. 265,. it 
was said: “In such a case, like the one before 
us, and a recovery, in a sense, from the injury 
inflicted, has been effected by treatment, the 
proper measure of recoverable damages is the 
difference in the reasonable market of the two 
mules on the day of, and before the injury, and 
what would have been their reasonable market 
value on the same day in their restored condi- 
tion after treatment, together with the reason- 
able cost and expense incurred in effecting a cure 
* * * provided the whole damages do not exceed 
the original value of the property.” The case 
cites the Keyes case as sustaining this view and 
also Street v. Laumier, 34 Mo. 369, and Oleson 
v. Brown, 41 Wis. 413. But these cases are 
hardly consistent with all of the cases cited 
above, except the. Keyes case. It seems to me 
that, if expense was undertaken in good faith 
in attempting a cure there should be no limit in 
its amount so long as the same sort of faith is 
observed. If it could be foreseen from the 
beginning that the expense would be greater 
than the value of the animal sought to be saved. 
then it ought not to be incurred; otherwise, the 
obligation resting on the owner to diminish loss 
continuing, he is to be reimbursed therefor. 








CORRESPONDENCE. 


FREEDOM OF SPEECH.IN TIME OF WAR. 





Editor, Central Law Journal; 

It appears to have passed unnoticed by the 
profession that the Supreme Court of the United 
States, in the case of Schenck v. United States, 
249 U. S. 47, have categorically declared the 
law of this Republic to be, that in time of war, 
there is no such thing as freedom of speech, 
regulated by law. 

That court boldly declares, on page 52 of 
the volume cited, that “Where a Nation is at 
war many things that might be said in time 
of peace are such hindrances to its efforts that 
their utterances will not be endured so long 
as men fight and that no court could regard 
them as protéeted by any Constitutional right.” 

It is impossible for anyone with powers of 
reasoning to comprehend how a citizen of the 
United States can have Constitutional Rights, 





which the courts of this land are at liberty to 
refuse to protect, without being false to every 
purpose for which courts were created, both 
by the Federal Union and by the individual 
states, and without ceasing to be courts entitled 
to be respected as such. 

The Revolutionary doctrine involved in that 
citation is so plainly a roundabout way of say- 
ing that, in times of foreign war, there is no 
such thing, therefore, as written law in the 
United States, protecting freedom of speech, un- 
less reversed or overruled later, and means that 
from this time on in times of war, We are no 
longer free men, protected by law in our use 
of speech. 

We live in a land in which the right of a 
citizen to speak, after war shall have been 
declared, depends absolutely upon the individ- 
ual opinion of the judges composing our hun 
dreds of courts, state and federal, unrestrained 
by any consideration of Constitutional rights. 
Is this not a phase of prevailing world Bol- 
shevism infecting even our Supreme Courts? 

Is this not Kaiserism with hundreds of court 
judges substituted for one Kaiser? 

FreDERICK G. BROMBERG. 

Mobile, Ala. 








BOOK REVIEW. 


ROSENBAUM’S RULE MAKING AUTHORITY. 








One of the most interesting subjects of dis- 
cussion among lawyers in recent years has 
been the reform of common law procedure. In 
spite of the extremists on the one side, who con- 
tend that the old rigid forms of the common 
law are the only guaranty of absolute certainty 
in the law, and those on the other hand who 
dream of a condition when justice, rich, full 
and flowing free will be given to everyone with- 
out money and without price and moreover 
without any regard to the kind, shape or char- 
acter of the containers with which it is sought 
to carry away the precious draught. 

Lawyers who are familiar with both common 
law and equity pleading, have been convinced 
for many years that the best elements of both 
systems could be combined so as to preserve 
what was good in both, dispensing with the 
formality of the one and the prolixity of the 
other. In this effort to obtain a hybrid prod- 
uct of the two systems, which would eliminate 
the defects of each and make for more accurate 
and inexpensive justice, the English bar has 
taken the lead and the Judicature Act.of 1873 
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with the Revision of 1883 is today the object of 
the closest scrutiny by lawyers in England and 
America. The forty-six years of experience fol- 
lowing the abrupt changes made in 1873 have 
told their story and disclosed many valuable 
truths as well as exploded many pet theories. 
A summary of this experience with elastic 
court made rules was due, and America fur- 
nished the man to do it,—Prof. Samuel Rosen- 
baum, of the University of Pennsylvania. 


Mr. Rosenbaum’s great work on the Rule 
Making Authority in the English Supreme 
Court has been out over a year, but its influ- 
ence is growing in this country with the in- 
creasing interest of lawyers -in the subject of 
procedural reform. Mr. Rosenbaum spent two 
years in England devoted to a close study of 
English procedure and so well did he do his 
work that Master T. Willes Chitty, an expert 
on English procedure, declared: “I am aston- 
ished at the accurate knowledge of our pro- 
cedure which the author has acquired and 
which he lays before his readers.” 


Mr. Rosenbaum deals with the subject of the 
change in English procedure from the histor- 
ical viewpoint. He gives a careful account of 
the organization of the English Supreme Court 
in whom the authority to make rules of pro- 


cedure, was vested by the Judicature Acts. He - 


then explains the origin, necessity for and pow- 
ers of the Rule Committee. Then follows an 
historical account of the various rules—the 
schedule of 1875, the Revision of 1883, the Rules 
of 1885, the Rules of 1893 and the Rules of 1902. 

From Chapter X to the end of the volume 
is a scientific estimate of the value of the 
English experience under the rules of these 
various codes and their changes. He discusses 
the effect of these rules under the following 
topics: Rules to Counteract Decisions; Rules 
Creating New Procedure; Rules Under Specific 
Statutes; Administrative Rules; Rule Making 
in the County Courts; Rule Making in the 
Courts of the Empire, and the Success of the 
Rule Committee. 


The author logically separates rules of pro- 
cedure into three classes. “In so far,” says the 
author, “as it pertains to the carrying out and 
the practical enforcement of substantive laws, 
it is an executive duty; in so far as it aids 
judges to arrive at the true issues in contro- 
versy, it is judicial; and in so far as it has a 
binding effect upon the conduct of the parties, 
it is of legislative nature.” In thus keeping 
separate and distinct the character of the rules 
over which the courts should have complete 
authority, is, we believe, the secret of arriving 
at some clear and rational conclusions by the 





bar of this country on the important subject 
of -reforming procedure. It is just as 
irrational for bar associations to encourage 
legislatures to tinker with rules over which 
a court should have full supervision as 
it is to ask the legislature to give to the court 
the power to initiate rules Affecting the right 
of appeal or any other rule which, in effect, 
binds the conduct of the parties or affects 
their substantive rights. 


Mr. Rosenbaum’s book should be studied by 
every member of the bar who is interested in 
improvine the nrocedure of his state. 

Printed in one volume of 321 pages, bound 
in cloth and published by the Boston Book 
Co., Boston, Mass. 








HUMOR OF THE LAW. 





It was a murder case, and the young, eager, 
recently graduated, inexperienced attorney for 
defendant, opposed by the keen and watchful 
district attorney, was proceeding with the 
examination of defendant. 


Q. I will ask you to state what you thought 
the deceased intended to do just before you 
fired the shot which took his life that night? 


Objected to by district attorney: Your 
honor, we object to that, he is calling for a 
conclusion of the witness. 

By defendant’s attorney: If the court please 
(with much emphasis), I’m not calling for a 
conclusion—I’m calling for an answer. 





Lou Guernsey was defending one party to 
an auto collision and was cross-examining a 
lJady witness who was undeniably pretty. 

“Have you any idea what caused this acci- 
dent?” thundered Lou. 

“I think so,” said the fair witness sweetly. 

“Then tell the court how it happened,” thun- 
dered Lou, eager for facts. 

“Must I tell the truth?” 

“You have sworn to do so.” 

“Well, sir, I was standing on the corner, and 
that gentleman turned to look at something 
and ran into the other machine.” 

“Ah,” divined the astute Guernsey. “He 
turned to look at you. That makes you an 
accessory before the fact, madame.” 

“I—I think it was the—the accessories he 
was looking at,” murmured the witness.—Ar- 
gonaut. 
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WEEKLY DIGEST. 





Weekly Digest of Important Opinions of the 
State Courts of Last Resort and of the Federal 
Courts, 


Copy of Opinion in any case referred to in this digest 
may be procured by sending 25 cents to us or to the 
West Pub. Co., St. Paul, Minn. 
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1. Bail—Waiver.—The facts that police offi- 
cers of the city of St. Louis had made it a cus- 
tom to accept bail hond instruments which were 
wholly defective is not a waiver of the right 
to demand good and sufficient bail bond; the pre- 
vious acts of the police officers of St. Louis be- 
ing merely a dereliction of duty.—Ex parte 
Tartar, Mo., 213 S. W. 94. 


2. Bankruptey—Compensation to Officer.— 
Where a duty is imposed upon a referee by the 
bankruptcy law, and compensation is also fixed 
for its performance, the bankruptcy court has 
no power or authority to allow any further 
compensation.—United States v. Ward, U. S. C. 
C. A., 257 Fed. 372. 


3. Involuntary. —~Involuntary bankruptcy 
petition might be dismissed for laches in prose- 
ecution, where creditors did nothing for six 
months, except obtain permission to amend pe- 
tition—In re Connecticut Brass & Mfg. Corpo- 
ration, U. S. D. C., 257 Fed. 445. 





4.——Partnership.—Where creditor of partner- 
ship delivered pledged notes to partner for col- 
lection or renewal, and partner, in violation of 
agreement tO pay proceeds to creditor, used 
proceeds to pay off other indebtedness, credit- 
or, by accepting dividend in partnership’s bank- 
ruptcy proceeding, did not waive right of action 
against partner for misappropriation upon the- 
ory that it shared in distribution of the note 
proceeds, since such proceeds did not consti- 
tute part of partnership assets administered in 
bankruptcy.—Beal-Burrow Dry Goods Co. v. 
Talburt, Ark., 213 S. W. 20. 








5. 





Schedules.—Generally, a trustee in bank- 
ruptcy takes all the property of the bankrupt, 
whether in possession or in action at the time 
the petition was filed, and is not confined to the 
property that is described in the bankruptcy 
schedules.—Neuberger vy. Felis, Ala., 82 So. 172. 


6. Banks and Banking—Presumption.—One 
buying bank stock has no greater right to rely 
on the accuracy of bank’s books and reports 
than he would have to rely on those of any 
other corporation whose stock he was buying. 
—Costello v. Sykes, Minn., 172 N. W. 907. 

7. Bills and Notes—Extension.—An agree- 
ment for an extension of time to pay a note 
secured by a deed of trust may be made verbally 
and independent of the trust deed.—Baade v. 
Cramer, Mo., 213 S. W. 121. 


8. Brokers—Compensation.—A broker em- 
ployed to sell, as distinguished from a broker 
employed to find a purchaser, is not entitled 
to compensation until he effects a sale or pro- 
cures from his customer a binding contract of 
purchase within the terms of his authority.— 
Elliot v. Gamble, Fla., 82 So. 253. 


9. Fraudulent Representation.—A declara- 
tion by the owner of city property against 
brokers whom she had engaged to trade it for 
farm land, which alleged that they fraudulently 
misrepresented the price at which the owner 
of the farm land was willing to dispose of the 
same, and thus made a secret profit, held not 
open to demurrer on the ground that it did 
not aver the brokers were not mere middlemen. 
—Schmidt v. Wallinger, Va., 99 S. E. 680. 


10. Cancellation of Instruments—Rescission. 
—To entitle plaintiff to rescission of his con- 
tract with another, such other must have been 
a party to the proceeding for rescission.—Ut- 
terback v. Houser, Ky., 213 S. W. 191. 


11. Carriers of Passengers—Ejection.—The 
ejection of a passenger from defendant railroad’s 
train being wrongful, all of the subsequent acts 
of the conductor and other employes of the rail- 
road in arresting and imprisoning the passen- 
ger in a baggage car, etc., were likewise wrong- 
ful and subjected the company to liability.— 
Mangum vy. Norfolk & W. Ry. Co., Va. 99 S. E. 
686. 


12. Contracts — Independent Covenant.—The 
general rule that a covenant, which goes to 
only a part and not to the whole consideration 
of a contract, is an independent and not a de- 
pendent covenant, although a weighty consid- 
eration by which to determine the dependency 
or independency of covenants, is inferior and 
submissive to the rule that the expressed inten- 
tion of the parties controls.—Rosenthal Paper 
Co. v. National Folding Box & Paper Co., N. Y., 
123 N. E. 766, 226 N. Y. 313. 


13. Restraint of Trade.—While contracts in 
restraint of trade are not favored in the law 
and are not to be extended in their construction 
beyond the fair import of the language used, 
yet such contracts must be reasonably con- 
strued, and when the intention of the parties is 
ascertained it must be effectuated.—Wells  v. 
First Nat. Exhibitors’ Circuit, Ga., 99 S. E. 615. 

14.——-Satisfaction of Party.—Where a con- 
tract provides that work shall be done to the 
satisfaction, approval or acceptance of architect 
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or engineer, such architect or engineer is con- 
stituted sole arbitrator by the parties, and they 
are bound by his decisions in the absence of 
fraud or such gross mistakes as to imply bad 
faith, or a failure to exercise an honest judg- 





ment.—Lake Michigan Water Co. v. United 
States Fidelity & Guaranty Co., Ind., 123 N. 
E. 703. 

15. Time of Essence.—Time will not be 


held of essence of building contract, in absence 
of an express stipulation, where it is not clear 
and apparent from the terms agreed upon, and 
the nature of the contract, that the parties so 
intended.—Harris v. United States Fidelity & 
Guaranty Co., Mo., 213 S. W. 151. 


16. Corperations—Puffing Statement.—A mis- 
representation to entitle the subscriber to stock 
to relief must have been one of existing fact; 
mere puffiing statements or talk as to future 
prospects consisting of matters of opinion not 
having such effect—Rhoades v. Banking Trust 
& Mortgages Co., Va., 99 S. E. 673. 


17. Qualifying for Charter.—A corporate 
charter may be procured when entire stock has 
been subscribed and 50 per cent of capital paid 
in, although certain subscribers had not paid 
half of their subscriptions.—Stringfellow v. Pan- 
handle Packing Co., Tex., 213 S. W. 250. 

18. Ratification.—Directors of corporation, 
by acquiescence in conveyance of property of 
the corporation through the president without 
authority from the board as a body, ratified the 
conveyance.—Bunn y. City of Laredo, Tex., 213 
S. W. 320. 

19. Services by Directors.—Directors of a 
corporation cannot recover compensation for 
their services when rendered in the line of their 
duty as such, unless compensation for such serv- 
ices is provided for in the corporate charter or 
authorized by a by-law or resolution of the 
board of directors, and a director who devoted 
his time to its business is not entitled to com- 
pensation where there was no provision for the 
same in the by-laws, and no resolution of di- 
rectors allowing it—Welden v. Stephens Farm 
Loan Co., Mo., 213 S. W. 54. 

20.——Stockholder.— The doctrine that a 
stockholder may deal with the corporation the 
Same as any stranger has the qualification that 
the transaction is free from fraud and not un- 
fair to the corporation itself—Smith v. Smith, 
Tex., 213 S. W. 273. 











21. Covenants—Assignability —A covenant by 
a purchaser of wharf property not to sell the 
premises to any person other than the grantor 
without first offering it to such grantor at an 
agreed price is in its nature assignable.—H. J. 
Lewis Oyster Co. v. West, Conn., 107 Atl. 138. 
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Defending Title—It is the duty of a 
Warrantor, when made a party to a suit, or 
when notified of a suit in which his warrantee is 
sued for the title to the land, the title to which 
he has contracted to defend, to come in and de- 
fend such title, and if he fails to do so he can- 
not complain that his warrantee has failed to 
make such defense.—Brader v. Zbranek, Tex., 
213 S. W. 331. 


23. Customs and Usages—Presumption of 
Knowledge.—Before an inconsistent custom can 
affect an express contract and the rights of the 


parties, it must be shown either to have been 





known and understood by the parties when mak- 
ing the contract, and that the contract was 
made with reference to it, or must have been 
of such universal use that it will be presumed 
to have been known by the parties.—Clarke v. 
Blue Licks Springs Co., Ky., 213 S. W. 222. 


24. Damages—Cost of Repairs.—The measure 
of damages, where there has been an injury to 
personal property not resulting in its total de- 
struction, so that the property is capable of be- 
ing repaired, is the difference between its rea- 
sonable market value immediately before the 
injury at the place thereof and its reasonable 
market value immediately after the injury.— 
Blanke v. United Rys. Co. of St. Louis, Mo., 213 
Ss. W. 174. 


25. Total Disability.—In an action for per- 
sonal injury, tables showing present value of 
fixed sum of money, payable in weekly install- 
ments for 29 years, plaintiff's expectancy ac- 
cording to mortality tables, was admissible 
where injury caused only a partial impairment 
of earning capacity, as well as in cases of total 
disability.—Faber vy. Gimbel Bros., Pa., 107 Atl. 
222. 





26. Deeds—Covenant.—Grantee’s promise to 
grantor inducing execution of deed will be con- 
strued a covenant instead of a condition in 
case of doubt.—Robinson y. Faville, Tex., 213 
S. W. 316. 


27. Executory Estate.—A future executory 
estate in fee, which vests in possession in case 
the contingency on which it is limited occurs, 
may now be created by ordinary grant, although 
at common law this could not be done.—Walker 
v. Marcellus & O. L. Ry. Co., N. Y., 123 N. E., 
736, 226 N. Y. 347. 





28. Easements—Building Restrictions. — Re- 
strictions as to the cost and situation of build- 
ings that may be built on house lots if estab- 
lished are negative easements in the land of 
the owner of the lots—Ham v. Massasoit Real 


Estate Co., R. L, 107 Atl. 205. 


29. Eminent Domain — Riparian Rights. — 
Special rights of owners to ordinary high-water 
mark or navigable waters are easements inci- 
dent to riparian holdings, and are property 
rights that may be regulated by law, but may 
not be taken without just compensation.— 
Brickell v. Trammell, Fla., 82 So. 221. 


30. Estates—Merger.—The doctrine that when 
a greater and lesser estate, held in the same 
right, meet in the same person, without any 
intermediate estate, the lesser merges in the 
greater and is extinguished, has many excep- 
tions, especially in equity.—Dent v. Matthews, 
Mo., 213 S. W. 141. 


31. False Imprisonment—Malicious Prosecu- 
tion.—‘‘False imprisonment” is based upon the 
deprivation of one’s liberty without legal proc- 
ess, while malicious prosecution is for a prosecu- 
tion founded upon legal process, but maintained 
maliciously and without probable cause.—Rosen- 
dale v. Market Square Dry Goods Co., Mo., 213 
Ss. W. 169. 


32. Fraud—Caveat Emptor.—Where distinct 
and positive misrepresentations of fact have 
been relied upon and have induced action, the 
doctrine of caveat emptor does not apply.— 
Rabenau v. Harrell, Mo., 213 S. W. 92. 
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33. Frauds, Statute of—Part Performance.— 
Payment of the purchase price is not sufficient 
part performance to take out of the statute of 
frauds a parol contract for the conveyance of 
land.—King v. Hartley, Ind., 123 N. E. 728. 


34. Fraudulent Conveyances—Bulk Sales Law. 
—In an action by a judgment creditor to set 
aside a sale as fraudulent under the Bulk Sales 
Law, the burden is upon the purchaser to allege 
and prove facts relieving the sale of the legal 
implication of fraud.—Terry v. McCall Co., Ala., 
82 ‘So. 171. 


35.——Existing Indebtedness.—A subsequent 
ereditor of a husband cannot avoid his gift to 
his wife, without proof that it was actually 
intended to defraud creditors, or that its pur- 
pose and effect was to prejudice them, nor avoid 
it merely because it was made to defraud the 
husband's existing creditors.—Coulter v. Mein- 
ing, Minn., 172 N. W. 910. 


36. Guaranty—‘‘Value Received.’—The words 
“for value received,’ in an indorsement of guar- 
anty, affirmatively express a consideration, 
which casts upon the guarantor the burden of 
proving that there was none, and a mere denial 
that anything was paid him does not discharge 
it—International Harvester Co. of America v. 
Patterson, U. S. C. C. A., 257 Fed. 411. 


37. Homicide—Duty to Retreat.—Cne must 
retreat rather than take the life of another un- 
less he would thereby increase his peril or it 
reasonably appeared that his peril would there- 
by be increased.—Bigham v. State. Ala., 82 So. 
192. 


38. Dying Declarations.—The courts invari- 
ably receive dying declarations with great cau- 
tion, because of the absence of any opportunity 
to cross-examine.—State v. Wilks, Mo., 213 S. 
W. 118. 


39. 








¥ 


Insulting Words.—Words alone, how- 
ever grievous and insulting, do not constitute 
“other equivalent circumstances,” within Pen. 
Code 1910, § 65, which are sufficient to justify 
the excitement of passion and to reduce murder 
to manslaughter.—Coleman vy. State, Ga., 99 S. 
EK. 627. 

10.- Self-Defense.—The law of self-defense 
in many instances permits the intentional killing 
of the assailant.—State v. Hopkins, Mo., 213 S. 
W. 126. 


11. Husband and Wife—Gift.—A delivery of 
a husband's gift to a wife through a third per- 
son is sufficient, if he holds the property for 
the wife.—Coulter vy. Meining, Minn., 172 N. W. 
910. 

42. Fraud.—No obligation rests upon a man 
about to marry to secure his prospective wife a 
due proportion of all his property, under penal- 
ty, if he does not, of having his contract with 
her decreed prima facie a fraud on his part.— 
In re Malchow’'s Estate, Minn., 172 N. W. 915. 

43. Insuranece—Forfeiture.—The rule of lib- 
eral construction in favor of assured and strict 
construction against insurer has been especially 
applied to ferfeiture clauses of policies.—Chero- 
kee Life Ins) Co. v. Brannum, Ala., 82 So. 175. 











44.——-Death of Insane.—If assured took cy- 
anide of potassium while insane his death was 
caused by an accident.—Brunswick v. Standard 
Acc. Ins. Co., Mo., 213 S. W. 45. 








45. Reinstatement.—Insurer may avoid life 
policy where reinstatement was secured by 
fraudulent representations, though representa- 
tions were made orally.—State Mut. Life Ins. Co. 
v. Rosenberry, Tex., 213 S. W. 242. 





46. Interest—Running Accounts.—In case of 
ordinary running accounts on book, not con- 
trolled by special contract, express or implied, 
and unaffected by special circumstances, interest 
is to be computed by making annual rests, and 
allowing interest thereafter on the balance in 
favor of the party to whom it may be due.— 
Tudor v. Tudor’s Estate, Vt., 107 Atl. 132. 


17. Judgment—Jurisdiction.—Jurisdiction of 
the court below being limited to the issues made 
by the pleadings, the decree could not go outside 
of the issues to protect rights of parties asserted 
in argument but not in the pleadings; jurisdic- 
tion of the appellate court on appeal being like- 
wise limited.—Reynolds y. Adams, Va., 99 S. E. 
695. 


48. Landlord and Tenant—Quiet Enjoyment. 
—Covenant of quiet enjoyment and possession 
in lease runs with land and is binding upon 
lessor’s grantee.—American Welding Co. v. Wil- 
liam H. Haskell Mfg. Co., R. I., 107 Atl. 213. 


49. Libel and Slander—Slander of Title.—An 
action for damages for slander of title cannot 
be maintained if the act complained of was done 
without malice and was founded upon probable 
cause or was prompted by a reasonable belief in 
a just cause of action—New Orleans. Land Co. 
v. Slattery, La., 82 So. 215. 


50. Limitation of Actions—Coverture.—The 
30-year limitation period prescribed by Rev. 
St. 1909, § 1884, began to run when coverture 
of plaintiff's female ancestors was terminated 
for a few months, and subsequent covertures 
did not stop the statute from running.—Laster 
v. Cunningham Land & Improvement Co., Mo., 
213 S. W. 89. 


51.——Demand.—The period of limitations does 
not begin to run against general deposits in 
banks represented either by passbooks or other 
evidence of depe-its in contradistinction to de- 
posits under certificate of deposits, payable at 
specified time, until demand.—Rodriguez v. First 
State Bank & Trust Co., Tex., 213 S. W. 357. 


52. Running of Statute.—Payments by prin- 
cipal on school fund bond obviate the running 
of the statute of limitations as to the sureties 
on the bond.—Engle v. Worth County, Mo., 213 
Ss. W. 70. 

53. Marriage — Res Gestae. — Declarations, 
made in good faith by parties claiming to be 
husband and wife, that they were married in 
another state, are admissible in evidence as 
part of the res gestae for the purpose of show- 
ing that there was a legal marriage.—Reynolds 
v. Adams, Va., 99 S. E. 695. 

54. Master and Servant—Guarding Machinery. 
—An owner of dangerous machinery is under 
no obligation to guard it while repairs are being 
made thereon.—Kingan & Co. v. Albin, Ind., 123 
N. E. 711. 


55. Respondeat Superior.—An owner who 
gratuitously loans his automobile to a servant 
or to a member of the family for such person's 
own pleasure or business is not liable for an 
accident happening; it being essential that the 
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person driving be at the time engaged in the 
owner's business or purpose.—Fallon v. Swack- 
hamer, N. Y., 123 N. E. 787, 226 N. Y¥. 444. 


56. Workmen’s Compensation Act.—Where 
plaintiff, after finishing a job of shingling a 
house, and while engaged on a job for another 
employer, reported to his first employer that 
the chimney needed a little cement, which he 
would put on for nothing if his employer would 
get cement, and was injured in coming down 
from this work, he was a “casual employe” 
within the exception of the Workmen’s Compen- 
sation Act.—Bedard v. Sweinhart, Iowa, 172 N. 
W. 937. 

57. Mortgages—Primary Debtor.—Purchaser, 
assuming a mortgage on the granted property, 
becomes the primary debtor, and obliged to pay 





the indebtedness.—Dent v. Matthews, Mo., 213 
Ss. W. 141. 
58. Transfer of Note.—A transfer of a note 





secured by a deed of trust carries the security 
with it, the security being a mere incident of 
the debt.—Baade v. Cramer, Mo., 213 S. W. 121. 

59. Names—Idem Sonans.—The law does not 
regard the spelling of names so much as their 
pronunciation or sound, and under doctrine 
of idem sonans if two names though spelled 
differently, sound alike, they should be regard- 
ed as the same, and a variance in their spelling 
is immaterial; latitude being allowed in spell- 
ing and pronunciation of proper names.—Webb 
v. State, Ga., 99 S. E. 630. 


60. Negligence — Contributory Negligence. — 
Contributory negligence, in order to avail de- 
fendant, must not only be a want of ordinary 
care, but there must further be a connection 
between such want of care and the injury.— 
Herring v. Louisville & N. R. Co., Ala., 82 So. 


61.——Jury Question.—Where the evidence is 
equally consistent with the existence or non- 
existence of negligence, it is not competent for 
the court to leave the matter to the jury.— 
i v. Lexington & E. Ry. Co., Ky., 213 
b y. 204. 


62. Proximate Cause.—‘“Proximate Cause” 
consists of a reasonably close physical causal 
connection between the negligence of the injury 
claimed, so that it can be seen that but for the 
negligence the injury would probably not have 
resulted and negligence of such a character that 
an ordinarily prudent person may reasonably 
foresee that an injury to another might follow 
from it.—Bell Lumber Co. v. Bayfield Transfer 
Ry. Co., Wis., 172 N. W. 955. 

63. Partition—Ejectment.—A suit for parti- 
tion cannot be resorted to as a substitute for 
the action of ejectment nor used for the sole 
purpose of testing a legal title or trying an 
= as to it—MclIntyre v. Parker, Fla., 82 So. 

3. 





64. Partnership—Termination.—A partnership 
at will is terminable by either partner at any 
time for any reason or arbitrarily.—Reed v. 
Beals, Fla., 82 So. 234. 


65. Payment—Checks.—Without evidence to 
the contrary, the Virginia rule is that a check, 
standing alone, implies that it is given in pay- 
ment of a debt previously existing or created at 
we x got is drawn.—Clarke y. Clarke, Va., 


66. Perpetuities—Suspending Alienation.—The 
rule against suspending the absolute power of 
alienation beyond a time measured by lives is 
not infringed by creating a future contingent 
estate, where the contingency is due only to 
the uncertainty of the event, since in such case 
the right to the estate is vested, and there are 
always persons in being who might convey an 
absolute fee in possession.—Walker v. Marcellus 


£..> L. Ry. Co., N. Y¥., 123 N. E. 786, 226 N. Y. 





67. Principal and Agent—Prior Authority.— 
Where principal seeks to recover fruits of 
agent’s contract, he cannot, on ground agent 
had no previous authority, have enforced only 
terms of contract communicated to him, and 
“7 be ratified.—Tracey v. Coppage, Mo., 213 


68. Process—Reading Summons.—The_ sher- 
iff’s action in reading the summons to defend- 
ants, husband and wife, in the presence of both, 
without specifically addressing his remarks to 
either, constituted a good and sufficient service. 
—Adkins v. Selbyville Mfg. Co., Md., 107 Atl. 181. 


69. Railroads—Look and Listen.—A pedes- 
trian must look and listen before going upon a 
railroad track and use reasonable care to do 
so at a point where such action may be reason- 
ably effective—Wilmouth’s Adm’r v. Southern 
Ry. Co., Va., 99 S. E. 665. 


70. Reformation of Instruments—Equity.—If 
the agent of a burglary insurer and the insured 
storekeeper or his agent so misunderstood each 
other that their minds never met as regards 
the extent of the store’s burglary alarm equip- 
ment, or if agent of insurer through mistake or 
designedly misinformed insurer as to extent of 
such equipment, or undertook without authority 
to waive failure of the storekeeper to connect 
his safe with a burglary alarm system, correc- 
tion of the policy as issued cannot be obtained 
at law, but must be sought in equity, after 
which the actual contract as then determined 
can be enforced.—Prudential Casualty Co. v. 
Miller, U. S. D. C., 257 Fed. 418 


71. Replevin—Exemplary Damages. — Where 
the unlawful taking and detention by defendant 
is the result of malice or wantonness, plaintiff 
may in an action of replevin recover exemplary 
damages.—Dreimuller y. Rogow, N. J., 107 Atl. 
144. 


72. Sales—Reasonable Price-—Where goods 
were bought upon credit of unlimited duration, 
a price slightly in excess of market price is a 
“reasonable price,” so far as concerns right of 
buyer to recover payments therefor as in ex- 
cess of value.—Coleman vy. Modern Miller Pub. 
Co., Mo., 213 S. W. 172. 


73. Tender of Delivery.—To make a “ten- 
der” of delivery means that the one making 
it shall have article at the time and place named 
in the contract and tender it to the buyer with- 
out condition, except that he pay the purchase 
price.—Central Flour Mills Co. vy. Gateway Mill- 
ing Co., Mo., 213 S. W. 131. . 

74. Usury—Personal Defense.—Usury cannot 
be set up to show payment or satisfaction of a 
mortgage debt by proceeding subsequent to a 
regular and valid foreclosure, the statute not 
making usurious instruments void except as to 
interest, and usury being available only as a 
personal defense.—Jones v. Meriweather, Ala., 
82 So. 185. 

75. Wills—Construction.—A will should be 
read as a unit, and all its causes harmonized 
each with the other, so as to constitute a ration- 
al entity so far as is consistent with the words 
used.—Lamb y. Jordan, Mass., 123 N. E. 782. 

76. Domicile.—Where testator was domi- 
ciled in one state while land devised is situated 
in another, to ascertain his intention as ex- 
pressed, the words used, in the absence of cir- 
cumstances indicating he had the law of another 
jurisdiction in mind, must be interpreted in ac- 
cordance with the law of his domicile.-—Rose 
v. Rambo, Miss., 82 So. 149. 


77. Holograph.—Where testatrix, who re- 
quested witnesses to sign a holograph without 
attestation clause, merely stated that it was 
her will, and the instrument was folded so that 
they could not see her signature, there was no 
sufficient acknowledgment of her signature.— 
In re Sage’s Will, N. J., 107 Atl. 151. 


18. Insane Delusion.—Where there is an 
insane delusion in regard to one who is the ob- 
ject of the testator’s bounty, which causes him 
to make a-will which he would not have made 
but for that delusion, such will cannot be sus- 
tained.—_Newman y. Smith, Fla., 82 So. 236. 


79. Repugnancy.—Words are never to be 
rejected as meaningless or repugnant, if by any 
reasonable construction they may be made con- 
sistent and significant.—In re Buechner, N. Y., 
123 N. E. 741, 226 N. Y. 440. 





























